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The waiting list for organ transplants has exceeded 110,000i and is growing roughly 10% a year, despite 

more than 28,400ii transplants being performed each year, and with the diseases of aging and obesity 

that damage organs, this trend is expected to get worse.iii While prevention and medical innovation can 

in the long run reduce or end the need for organ transplant, they can do nothing to save the lives of 

those suffering from organ failure today; clearly we must make more organs available.  

It is this clear-cut need that prompts well-meaning legislators, societies, and citizens to conclude that 

the our forty year old Opt-In, Voluntary Consent (VC) organ donation system is broken and needs to be 

fixed by implementing Opt-Out Presumed Consent (PC). After all, if we could be compelled to donate 

organs upon our deaths, as a country we could meet our need for organ transplants; wouldn’t we? 

Well, the facts suggest otherwise. Today 75% of Americans who can become organ donors actually 

donate and save lives under our Opt-In VC systemiv (by comparison, only 7% of potential blood donors 

actually donatev). This results is a US donation rate of 25.4 donors per million populationvi which is the 

second highest donation rate in the world, second only to Spainvii (which contrary to common belief also 

relies on a Opt-In, VC systemviii). In fact, when you adjust for the varying donor potential (estimated with 

death rates normalized to the US death rate) the major European PC countries’ donation rates range 

from 11.4 to 20.6 nDPM (normalized Donors per Million), well below the US’s 25.4. Further, and 

especially important to Californians, our death rate and donor potential are only 3/4ths the US rate and 

only 62% of Spain’s donor potential, so when donation data is normalized for donor potential estimated 

from comparative death rates, Californians donate at a higher rate than any country in the world, 

including Spain.ix 

Even Inter-country European data do not support PC with the 5 major PC countries averaging 17.3 nDPM 

and the 5 major VC countries average 17.8 nDPM; a result that the British Medical Journal survey noted 

was not statistically definitivex. This insignificant difference in DPM suggests that social, cultural, and 

operational factors rather than legal structures are at play. For example, the 5 countries with more than 

50% Roman Catholic populations average 23.0 nDPM while the five countries with populations that are 

less than 50% Roman Catholic averaging only 13.5 nDPM; with a mix of PC and VC in each group of 

countries. Thus, it is very likely that religion plays a far more dominant and successful role in increasing 

organ donation in Europe than Presumed Consent. 

These data show quite clearly that Presumed Consent is not the panacea that some would hope for, but 

why is that? A look at our own significant variance between the 37%xi of Americans who register to be 

donors while applying for driver licenses and the 75% who actually donate at the time of death suggests 

an answer:  when people are applying for a driver license they are not focused on their end of life 

planning and a significant majority either feel under-informed, are misinformed, oppose donation, or 

simply do not choose to register at that time. Yet, when confronting the unavoidable end of life and the 

need to make final decisions, individuals and families seek and are receptive to information that 

prompts them to choose to donate. 
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Unfortunately, under a Presumed Consent system, the “Opt-Out” provision would capture people’s 

premature, under-informed, and unplanned decisions to NOT donate, while focusing on the 

bureaucratic maze of getting a driver license. And, once recorded as a “No” there is little opportunity to 

address misinformation and inspire individuals and families to donate; the work we in the four California 

OPOs help to do today that moves us from the 37% who register as donors to the 75% who actually 

donate.   

The significance of misinformation is not merely anecdotal; as reported in the 2010 Donate Life 

America/Astellas independentxii poll that found that a shocking 52 percent of people incorrectly believe 

that doctors may not try as hard to save their lives if they know they wish to be organ or tissue donors, 

that 48 percent believe a black market exists in the U.S. for organs and tissue, and a remarkably high 61 

percent mistakenly believe it may be possible for a brain dead person to recover from his or her injuries.  

With these serious misconceptions out there, it is very realistic to conclude that an Opt-Out, Presumed 

Consent decision, made early in life, without access to accurate information would lead to millions of ill-

informed decisions and no chance to address these misconceptions when the opportunity to donate 

occurred. 

So, if Presumed Consent is not the solution, how can we increase organ donation to ensure that no one 

dies while waiting for an organ? According to Rafael Matesanz, head of Spain’s ONT, the answer lies in 

its highly structured and managed transplant coordination network with intensive care transplant 

coordinators based at the site of the donation. Versions of this system are also used in the US, with in-

house Organ Procurement Coordinators and Intensivist consultants, and have been shown to be 

remarkably effective, and merit expansion across all major hospitals.   

While the four California OPOs can and have made great strides to a statewide 72% Donation rate and a 

death rate normalized donation rate that exceeds even Spain, we can and need to do much better in 

order to end deaths on the waitlist. Specifically, we must choose as providers of care, societies, and a 

state to invest in vigorous and targeted education programs aimed at teenagers before they get their 

first license and public education programs designed to assist recent immigrants from countries without 

long-standing donation and transplantation programs or with end-of-life cultural traditions that might 

hinder donation. It is clear that donation rates are highest across the country where multiple 

generations of the population have been exposed to and educated in the value of donation and 

transplant, with a culturally homogenous state with a long history of state and community sponsored 

education like our colleague OPO in Madison Wisconsin being a prime example with a 90%+ Voluntary 

Consent donation rate. 

One substantial step taken five years ago in California was the establishment of the Donate Life 

California Registry, now the largest donor registry in the world with 8.6 million drivers registered. Adding 

to the value of the registry is the long-standing element of California law that recognizes that a 

registered choice by an individual to donate is a legally binding final wish to help others (known as First 

Person Consent and akin to an Advanced Directive for Health Care) which cannot be overturned by 
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others, including family. The DLCA Registry and First Person Consent have played a significant part in our 

state’s donation rate being among the world’s highest. And, just this July, the DLCA Registry was 

enhanced with the addition of a new “mandated choice” option that requires license applicants to 

choose “Yes, I want to be a donor” or “Not at this time”, and prevents simply skipping the question. We 

anticipate that this change will prompt more focus on the question and an increase in registered donors.  

Imagine how valuable it could be with a substantive public education program to help young drivers and 

new immigrants to dispel myths fully understand the life-saving value of this choice. 

Finally, as one ponders the imposition of a Presumed Consent system, it is worth identifying and 

considering if there are any models in law where the state opts to take possession of the belongings of 

an individual for the public good, over their possible objections. Certainly it exists in eminent domain 

seizure of property (and only after exhaustive hearings).  However, in areas of health care and the body, 

all of the actions of the past fifty years have been to ensure the right of individuals to make their own 

informed decisions, such as efforts that outlawed involuntary castration, laws to require consent for 

vaccination, and laws to ensure that patients consent to the procurement and utilization of organs, 

tissue, and cells for research.  With these personal rights so vigorously protected, does anyone really 

feel that we should exclude organs and tissues for transplant from this same personal protection of 

Voluntary Consent?  Should we do so knowing that our Voluntary Consent system currently is more 

successful than any Presumed Consent organ donation system in the world? 

The 4 California Organ Procurement Organizations and our 54 colleagues across the country have been 

quite successful in helping three quarters of those who can donate to do so in order to save thousands 

of lives each year. Educating and inspiring the remaining 25% of non-donors requires not legal changes 

to an Opt-Out, Presumed Consent system that has been shown to be less effective than our own, but 

rather the active and outspoken support of this country’s leaders from across our cultural, religious, 

political, medical, and business communities.…because those in need of transplant come from all of our 

communities, races, ethnicities, and professions and we all have the power to Donate Life.xiii  
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